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FARM 39 TRANSFORMATION: THE LOST 18 YEARS 

PART 4  ACT 94 (TRANCRAA) 

This article is part of a series published to shed some light onto the complex, sensitive and increasingly critical 
issue of the transformation of Farm 39. It attempts to address the lack of information available and the 
enormous apathy toward the subject, and to generate community support for its prompt solution. 

This Act applies to 23 so-called rural coloured areas in four provinces in South Africa where the land is held by 
the Minister in Trust for the communities in the areas.  
 
The current Act 94 of 1998, Transformation of Certain Rural Areas Act, known as TRANCRAA, legislates for the 
process required to allow the residents of Farm 39 to decide whether they want to become part of TWKM, or 
a community property association (CPA), or another approved ‘entity’. 
 

The Trust Lands  

These comprise land in a ‘board area’ that vests in the Minister of DRDLR, that is Farm 39 excluding the Glebe 
Lands, the 68 ha that comprises mostly of the core mission areas in Genadendal and Bereaville, belonging to 
the Moravian Church. The Trust lands include land in a township, that is established, approved or otherwise 
recognised as such, and land ‘in the remainder’, other than township land, which has been classified and 
subdivided as agricultural land or Commonage. 
 
The Beneficiaries  
These are all the residents who, when the Act commenced on 2 November 1998, normally resided on Farm 
39, or were legally responsible for payment of property rates, rent, service charges or levies to TWKM in 
respect of land on Farm 39.  
 
All Trust Land in a Township  
At the commencement of this Act all such land must vest in TWKM. Further, all restrictions on the duration for 
which a land right was granted, the transfer, possession, use or occupation of any land are abolished (section 
5), except only where the holder of tenure was party to an agreement. It is assumed that this includes all 
residential erven, administrative/authority, business, community, transport and open space zones.  
 
The Inner Commonage (Tuingronde) 
Early on in the discussions, it became evident that there was a fundamental disagreement concerning the 
inclusion or not of the ‘inner commonage’ areas (tuingronde) that constitute large sections of the township 
areas, which are allotments along the riverine areas that are basically unsuited to housing, but which have 
been cultivated for many years by the residents. 
   
The Act itself also seems confused: 

• Section 2 states that all trust land situated in a township must vest in TWKM, subject to the continued 
existence of any registered or registrable rights of a person in or over a piece of land in the township 
(see Part 6); 
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• Section 4(2) states that, despite the provisions of any law regarding the disposal of municipal land in a 
township, the residents must be given reasonable preference to acquire Trust land in the remainder, 
that is the commonage and agricultural area outside the township (section 3(1)); 

• Act 9 of 1987 (section 20(2)b) covers the granting of an erf in a residential area to every eligible 
resident; 

It is believed that the intention of the Act was to consider that all Trust land within a Board Area should be of 
benefit to the eligible residents, even if some land, for example municipal assets, vested in TWKM.  
 
All Land in the Remainder  
Land in the remainder that vests in TWKM in terms of Act 9 of 1987, or other Act, may be transferred to an 
entity, or different areas may be transferred to different entities, prior to the expiry of the transitional period. 
The Minister must be satisfied that there is suitable provision for a balance of security of tenure rights and 
protection of rights of land use of: 

• The residents mutually; 
• Individual members of the entity; 
• Present and future occupiers and users of land; 
• Public interest of access to common land; 
• Continued existence or termination of any existing right or interest of a person in such land. 

The Minister must not make any transfers of land, regardless of which entity is chosen, unless satisfied that 
the above provisions will apply.   

The word balance is considered important, providing fair and reasonable opportunity for all. 

The entity  
The entity is the body (local municipality or private entity) to which the trust land will be transferred by the 
Minister, subject to his satisfaction with the written recommendations of TWKM or the Genadendal 
Transformation Committee. The Minister may reject any recommendations and designate a person to assist 
TWKM to make a new recommendation, or to report to him direct. If acceptable recommendations are not 
forthcoming, the Minister must make the decision and implement the transfer. 
This process should have taken place within a transitional period of 18 months from the date gazetted by the 
Minister (17 July 2009) but failed to do so. It should have included: 

• Review of existing land Use rights; 
• Proposals for land Use development; 
• Compilation and verification of list of ‘residents’ at 2 November 1998; 
• Consultation with the community on choice of entity, and proof of such; 
• Facilitation of the community’s decision on which entity to transfer to; 
• Report on the project to the Minister recommending the choice of entity/entities; 
• The Minister, if satisfied with the recommendations, must then implement the transfer. 

The content of the Consultants’ report (October 2010) are considered to be significantly incomplete in terms of 
details of existing rights and existing land transfers, there are no records of proper consultation with the 
residents of Farm 39 and, of major importance, no records of any attempt to inform the community members 
of the detailed implications of the choice of entity.  
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Mineral Rights 
Prospecting and mining of all mineral rights on land in the area concerned must only be undertaken with the 
written consent of the Minister of Minerals and Energy, after consultation and approval of the entity, applying 
conditions which may include: 

• Preference to exploitation by the residents; 
• Collaboration with external institutions; 
• Rentals of the surface land, taking site rehabilitation into account; 
• Establishing an equity sharing scheme to the mutual benefit of all parties concerned; 
• Work opportunities of an extent reasonably possible for residents. 

Even though reported to the Authorities, extensive illegal extraction of river sand has been allowed to 
continue, apparently condoned by all concerned.   

Lack of procedural compliance 
Where the statutory steps and activities defined in section 3(2), in particular regarding the activities that must 
take place during the transitional period where the community should be consulted, have not happened, the 
Minister may lay down conditions under section 3(13) that specific steps, rights inquiries and community 
consultations take place in order to frame community rules and regulations that will govern land governance 
and administration into the future.  
 

 

 

 

On behalf of Ward 2 Forum 

1 May 2017 
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