
 

 
 

THE LAW AND INFORMAL HOUSING 
      
 
 
  
 
 
 

  

Report produced by the Ward 2 Forum  
October  2017 

 

Law and informal housing (1.0) | 16 October 2017         1 | P a g e  
 



 

THE LAW AND INFORMAL HOUSING 

 

BACKGROUND 

There have been a number of attempts to communicate to the public the background to the illegal occupation of land for 
informal housing in Ward 2 and to propose various actions to improve the situation. The reality is that there are no easy 
solutions to what has become a widespread problem throughout the Western Cape, the Overberg in particular. The map 
shows the location of various Council housing and informal settlements in our immediate area. 

 

 

 

The national Reconstruction and Development Programme (RDP) is supposed to provide adequate housing for all over a 
reasonable period of time, using funds controlled and allocated through Provincial Government, but has dismally failed 
to do so largely because growth in the national economy has been inadequate, and because the proportion of those 
paying for municipal rates and services is too small in relation to the TWKM population; 

The main informal settlement area, referred to as Madiba Park, which is currently subject to illegal occupation, is in 
Boschmanskloof on Farm 39, adjacent to Greyton (Heuwelkroon). Of the over 50 persons on site, some are from Greyton 
(after many years on the council housing waiting list), some have a claim for residential property on Farm 39, some are 
from the Eastern Cape, some have seasonal employment, many are the family dependents. 
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Why is there a Problem? 

1. The migration of people from the Eastern Cape through the Overberg, and on to Cape Town etc, in the 
expectation of finding more chances of employment than available at home; 

2. The specific migration of people offered, or expecting, employment on fruit farms in the Overberg, as this sector 
of agriculture is now successfully expanding; 

3. Complete absence of a proactive approach by TWKM to understanding the factors that contribute to the 
migration phenomena  and failure to implement plans to mitigate the problem; 

4. The seasonal nature and wages of such employment that is insufficient to provide adequately for housing and 
other basic needs;  

5. The existing rampant local unemployment, which shows no signs of improving and exacerbates the problem; 

6. The reliance by TWKM on inaccurate Census data for population, household sizes, backyard dwellings and 
informal settlements, so really there is no certainty as to the actual housing needs; 

7. The perception that the housing list has been badly and unfairly managed in the past, with accusations of 
widespread corruption and nepotism, allowing preferential availability of houses to some people; 

8. The imbalance between Government grant levels and basic living needs, including municipal services. SA 
Statistics show that over 30 million South Africans live on less than R1000 per month; 

9. The apparent lack of availability of suitable land for Council housing, and shortage of Government funds for the 
provision of infrastructure and houses; 

10. Complete lack of municipal commitment, forward planning and proactive engagement with the community with 
specific reference to Local Economic Development, Rural Development and Community Development that 
includes Human Settlements policy. 

 

How severe is this Problem? 

1. The existing huge and increasing backlog of those waiting for TWKM Council housing, some for very many years, 
is stated in the IDP to be about 10,500 homes (TWKM total population comprises about 33,000 households); 

2. The imbalance between Government grant levels and basic living needs, including municipal services. SA 
Statistics show that over 30 million South Africans live on less than R1000 per month; 

3. The existing rampant local unemployment, which shows no signs of improving, exacerbates the problem; 

4. The recent illegal attempt by the local authority to demolish informal structures, contrary to the provisions of 
Act 19 of 1998 (ref 5), led to violent protests in Greyton severely affecting the socio-economic climate of the 
whole ward 2 area. 

 

The specific Ward 2 Situation 
Due to its geographical position, the Ward 2 area is mainly rural and unique. The area is 40 km off any main route, whilst 
the economy is in the main driven by the agricultural sector.  The development of the area was primarily due to the 
establishment of the Moravian Mission Station in 1737, which expanded over the years and now includes Genadendal, 
Voorstekraal, Boschmanskloof and Bereaville, including agricultural land known as Farm 39, all of which is held by the 
Minister of Rural Development and Land Reform (DRDLR) for the people of the community. Ward 2 also includes the 
tourism and life-style destination of Greyton. 
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The situation in Ward 2 is exacerbated by certain factors: 
 

1. Lack of political will from DRDLR to determine and conclude a Land Tenure agreement for Farm 39 in terms of 
the legislative requirements (Rural Areas Act 9 of 1987, and Transformation of Certain Rural Areas Act, Act 94 of 
98); 

2. TWKM not fulfilling its legislative mandate as delegated by the National Minister of DRDLR in terms of the 
process as provided for in Act 94 of 1998, and incurring significant fruitless expenditure on an incomplete and 
faulty program of work with their consultants over 18 years, thus depriving the whole Farm 39 community of 
land tenure rights and development funds; 

3. In the absence of any resolution of the Farm 39 situation, or indeed of any progress in the dispute, TWKM have 
continued to participate in the process of illegally transferring land. This has contributed to the belief that 
vacant land on Farm 39 can be considered a municipal asset, available for immediate legal occupation, which 
has motivated the provision of free services and eventually free housing for some; 

4. In the meantime there are an unknown number of claimants, some for very many years, who are still no nearer 
to knowing if and when they will get Council housing. 

 

Legal Implications 

There are certain aspects arising from the Constitution and various laws that must be understood and must be taken into 
account (Ref 1): 

1. The State, including the local municipality, must take reasonable legislative and other measures, within its 
available resources, to achieve the progressive realisation of the right of everyone to have access to adequate 
housing (Ref 2), which should include related services; 
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2. No one may be evicted from their home, or have their home demolished, without an order of court made after 
considering all the relevant circumstances. No legislation may permit arbitrary evictions;  

3. The unlawful occupation of land, or the rewarding there-of, by allowing it to dictate housing delivery priorities is 
not condoned; 

4. Section 153 of the Constitution refers to the developmental duties of Municipalities. In terms of these duties, 
priority should be given to the community’s basic needs, which includes housing. A Municipality should provide 
for a rapid land release programme and managed land settlement for their Municipal area. Timeous provision 
should therefore be made by identifying and developing enough land for affordable housing and also identifying 
and developing land with rudimentary services, as “reception areas” where the homeless can settle as an 
alternative to the unlawful occupation of land; 

5. The national government bears the overall responsibility for ensuring that the state complies with the 
obligations imposed upon it by the Constitution. The nationwide housing programme falls short of these 
obligations to the extent that it fails to recognise that the state must provide for relief for those in desperate 
need. They are not to be ignored in the interests of an overall programme focussed on medium and long-term 
objectives. It is essential that a reasonable part of the national housing budget be devoted to this, but the 
precise allocation is for national government to decide in the first instance. This conclusion has led to the 
adoption of an accelerated program for housing those in most need (Ref 3); 

6. All levels of government must consult meaningfully with individuals and communities affected by housing 
development and must promote the resolution of conflict arising in the housing development process (Ref 4); 

7. The purpose of the PIE Act (Ref 5) is on the one hand to provide for the prohibition of illegal eviction and on the 
other to provide procedures for the eviction of unlawful occupiers. It is therefore to protect both the occupier 
and the landowner. Unlawfully occupied land can be vacant or improved land with structures or buildings, 
provided the occupation occurred without the consent of the person who has authorisation to give such 
consent. Permission can be express or tacit, in writing or otherwise; 

8. An unlawful occupier is one who occupies land without the express or tacit consent of the owner or person in 
charge, or without any other right in law to occupy such land; 

9. As soon as possession has been taken of a site by the erection of structures, occupants of these structures 
cannot be evicted, nor can the structures be removed, without implementing the provisions of PIE; 

10. An organ of state may institute proceedings for the eviction of an unlawful occupier from land which falls within 
its area of jurisdiction, and the court may grant such an order if it is just and equitable to do so, after considering 
all the relevant individual circumstances, and if: 

(a) the consent of that organ of state is required for the erection of a building or structure on that land or for 
the occupation of the land, and the unlawful occupier is occupying a building or structure on that land without 
such consent having been obtained; or 

(b) it is in the public interest to grant such an order, for example the interest of the court which orders the 
eviction of any person in terms of this section may make an order for the demolition and removal of the 
buildings or structures that were occupied by such person on the land in question. Such materials must be 
stored for later use and not be destroyed or made unusable; 

11. There may be security of tenure available for a person who is legally entitled to remain on land (usually rural) of 
which they are not the legitimate owners, because they had the consent of the owner or person in charge to 
occupy the property as part of their employment contract (Ref 6); 

12. The landowner or the person in charge of the land, who may be the local municipality, may bring an action in 
terms of PIE and if the unlawful occupiers have no valid defence, an eviction order may be granted by the court, 
after considering all relevant circumstances including the rights of the elderly, children, disabled persons and 
households headed by women; 
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13. The court may also consider whether alternative accommodation has been made available or can reasonably be 
made available by a municipality, organ of state or an owner of property, for the relocation of the unlawful 
occupier(s). If the occupation time has been over a shorter period of time than 6 months, alternative land is not 
an issue. Care is needed to ensure that this would not severely prejudice those who have lawfully applied for 
housing and are on an approved waiting list. Also, illegal occupation of land cannot be condoned if it is clearly 
intended to coerce a municipality into providing alternative land; 

14.  (a) The Constitutional right (section 26(1)) of “access to adequate housing” recognises that housing entails 
more than basic shelter. It requires available land, appropriate services such as water and the removal of 
sewage, and the financing of all of these, including the building of the house itself. The right also suggests that 
the state must create the conditions for access to adequate housing for people at all economic levels of our 
society. 

 (b) In this regard, for those who can afford to pay for adequate housing, the state’s primary obligation lies in 
unlocking the system, providing access to housing stock and a legislative framework to facilitate self-built 
houses through planning laws and access to finance. Issues of development and social welfare are raised in 
respect of those who cannot afford to provide themselves with housing. State policy needs to address both 
these groups.  
 

Ref 1: Unlawful occupation of Land by the Department of Housing, Cape Town (March 2003) 
Ref 2: The Constitution particularly section 26 
Ref 3: The Grootboom Eviction Case (October 2000) and others 
Ref 4: The Housing Act No 97 of 1997, section 2 
Ref 5:  Prevention of Illegal Eviction from an Unlawful Occupation of Land, 1998 (the PIE Act 19 of 1998) 
Ref 6: Extension of Security of Tenure Act 62 of 1997 (ESTA) 
 

 

Summary of Legal Implications 

A declaratory order was made (Ref 3) that requires the State to act to meet the obligation imposed upon it by section 
26(2) of the Constitution. This includes the obligation to devise, fund, implement and supervise measures to provide 
relief to those in desperate need. Hundreds of thousands of people live in deplorable conditions throughout the country. 
The Constitution obliges the state to act positively to ameliorate these conditions. The obligation is to provide access to 
housing, health-care, sufficient food and water, and social security to those unable to support themselves and their 
dependants. The State must also foster conditions to enable citizens to gain access to land on an equitable basis. Those 
in need have a corresponding right to demand that this be done. 
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Proposed Actions 
There is therefore a necessity for certain actions: 

1. Construct, verify and maintain a database of all households in the community, including all persons listed as the 
property owner or tenant, those living in other dwellings on a property, whether approved by Planning or not, 
and those considered illegal occupiers. The dependants of these persons should be listed, whether in 
occupation or living 
elsewhere; 

2. The verified and 
approved list of persons 
waiting for council 
housing to be on public 
display; 

3. Research and adjust the 
Census population data 
to more accurately 
represent the real 
demand for housing – 
this should be verified 
on an ongoing basis and 
aligned with (1) above; 

4. Regulations for Council 
housing full ownership 
and rental, for all 
schemes, should be 
published as policy. All 
legal transfers to 
residents should be 
expedited when due; 

5. Using the SDF public 
participation process, 
determine the various 
alternative areas of 
land that could be 
utilised for Council housing, agree the priorities and implement a program of rezoning, land survey and 
environmental and legal preparations. The area shown on the map is preferred: 

6. The list of claimants, legally entitled in terms of Act 94 of 1998, to occupy property on Farm 39, including all 
those who do not live there now, to be verified and published;  

7. A policy decision to allocate any part of Farm 39 for housing can only be permitted by the owner or person in 
charge, who is the Minister of DRDLR, and only then with the democratic agreement of the community;   

8. Establish a housing policy, including the arguments for the different schemes available, in terms of funding, type 
of ownership, and building design. These should be costed and assessed, through consultation with the 
community;  

9. Emphasis should be placed on self-build schemes using local natural materials in order to drive down the total 
costs, all labour for constructing the infrastructure and the buildings being supplied, or arranged, by the 
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occupants. Training and some specialist services and materials to be provided by TWKM, but the use of local 
people and enterprise to be fundamental to the plan; 

10. Consider the viability of using the zoning scheme and Rates discounts to release additional land space in existing 
selected residential areas for the development of second dwelling units, apartments and lodging; 

11. TWKM to communicate openly and transparently with other Government levels for access to the required level 
of funding for infrastructure and housing, and reasons for lack of requested funds to be made public; 

12. The up to date status of the Council housing program to be on public display, which should include the progress 
in providing land for settlement, provision  of infrastructure, availability of services, supply of materials for self-
build schemes, and the construction schedule for new houses; 

13. Record the ownership and contact details of all areas of vacant land, as a precautionary measure against illegal 
occupation; 

14. Appoint a person as lodging point for unlawful occupation and eviction complaints. This person should also be 
responsible for initiating the appropriate action when necessary; 

15. Establish a working relationship with the representatives of the particular communities to assist with curbing 
the growth, and managing the needs, of the informal settlement(s), which should include their duties and 
responsibilities to provide labour for installing and looking after the facilities. If no organised leadership exists in 
an area, facilitate its democratic establishment; 

 

Summary 
• There is clarity in the law in terms of the meaning and importance of section 22 of the Constitution, the 

implications of which suggest that much higher funding is required to provide municipal services and housing to 
many more households; 

• It is evident that the above can be achieved in a more widespread and sustainable manner if there is more 
participation by the beneficiaries in providing labour, and if low cost local materials are utilised; 

• There should be a duty for local municipalities to expedite and accelerate all functions in the process, in 
particular the availability of land;  

• The already fraught situation between various areas of Government and the Farm 39 Transformation 
Committee must not be compounded by inadequate action by TWKM, lack of support by the Minister of DRDLR, 
“unconditional” support for TWKM by some community leaders or mischievous interference by others; 

• There should be an immediate start on the audits of housing needs and existing Council occupancy; 

• There should be an immediate start of confirmation of the Farm 39 list of beneficiaries entitled to residential 
status; 

• Policies should be published that detail alternative Council Housing schemes, with schedules for their 
implementation; 

• Communication from TWKM with the community must be informative and accurate, not defensive or 
obstructive. 
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